920 (CONGRESS HOUSE OF REPRESENTATIVES REporT
1st Session No. 92-558

SOUTHWEST METROPOLITAN WATER AND SANITATION
DISTRICT, COLORADO

OcToBER 12, 1971.—Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Smrrn of New York, from the Committee on the Judiciary,
submitted the following

REPORT

[To accompany S. 1939]

The Committee on the Judiciary, to whom was referred the bill
(S. 1939), for the relief of the Southwest Metropolitan Water and
Sanitation District, Colorado, having considered the same, report
favorably thereon without amendment and recommend that the bill
do pass.

PURPOSE

The purpose of the proposed legislation is to pay the Southwest
Metropolitan Water and Sanitation District, in Colorado $249,239,
an amount recommended in a congressional reference case decision, as
compensation for losses due to the elimination of taxable properties
due to the taking of land in an industrial park by the United States
for a reservoir project after sewer facilities had been constructed and
financed by the issuance of bonds.

STATEMENT

The bill, S. 1939, was introduced in accordance with the recom-
mendations of the opinion rendered in congressional reference case
No. 5-69, filed on May 6, 1971, to wit: Southwest Metropolitan W ater
and Sanitation District, Colorado v. The United States.

The matter had originally been referred to the Chief Commissioner
of the Court of Claims by Senate Resolution 239 of the 91st Congress,
first session. That resolution referred the bill, S. 2807 of that Congress,
to the Chief Commissioner in accordance with the congressional refer-
ence case procedures of section 1492 and 2509 of title 28 of the United
States Code. The recommendations and facts of the matter are found
in the opinions and findings of fact filed in the congressional reference
case which is made a part of this report. It is recommended that the
bill be considered favorably. The opinion and findings of fact are as
follows:
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Before the Chief Commissioner
| of the S
Cnited States Court of Claims

In Congressional Reference Case No. 5-69
(Miled Ay 611971 >

SOUTHWEST METROPOLITAN WATER AND
"~ SANITATION DISTRICT, COLORADO v.
THE UNITED STAILES

REPORT TO THE UNITED STATES SENATE

Robert J. Flynn, attorney of record for plaintiff.
Howard 0. Sigmond, with whom was Assistant Attorney
General Shiro-Kashiwa, for defendant.

Before Davis, Presiding Commissioner of the Review
Panel, Scawartz and Woob, Commissioners.

OpiNION

By tE REview PAnEL: By S. Res. 239, 91st Cong., 1st
Sess. (1969), the United States Senate referred S. 2807, a bill
for the relief of the Southwest Metropolitan Water and
Sanitation Distriet, Colorado, to the Chief Commissioner of
the Court of Claims pursuant to 28 U.S.C. §§ 1492 and 2509
(Supp. V, 1965-69). The Chief Commissioner referred the
case to Trial Commissioner Mastin: G. White for proceedings
in accordance with the rules, and designated the above-named

(3)




members of the Review Panel to consider the trial commis-
sioner’s opinion on the merits of the plaintiff’s legal or
equitable entitlement to recover.

After. trial on the merits, Commissioner White, in an
opinion filed January 29, 1971, concluded that the plaintiff
had no legal remedy but dld have an equitable claim against
the United States, and that there is equitably due the p]amtlﬁ
from the Unlted States the sum of $246,239.

Both the United States and the plaintiff filed a notice of
intention to except to Commissioner White’s opinion, and,
on March 15, 1971, the plaintiff timely filed its exception
to a portion of the said opinion. On April 15, 1971, however,
the parties filed a joint motion to withdraw “all appeal
documents heretofore filed,” asking that the Review Panel
adopt Commissioner White’s opinion and conclusions and
submit the same to the Chief Commissioner for transmittal to
the United States Senate.

Accordingly, and without oral argument, since the Review
Panel unanimously agrees with Commissioner White’s opin-
ion, findings of fact, and conclusions as hereinafter set forth,
the Panel adopts the said opinion, findings of fact, and con-
clusions as the basis for its recommendation that the plaintiff

has an equitable claim against the United States, and that
there is equitably due the plaintiff from the United States
the sum of $246,239.

This determination is hereby submitted to the Chief Com-
missioner for transmittal to the United States Senate.

OPINION

Warre, Commiissioner : Pursuant to 28 U.S.C. § 1492, the
Senate on December 11, 1969, referred S. 2807, 91st Cong.,
1st Sess., to the Chief Commissioner of the Court of Claims.

The legislative proposal in question, S. 2807, was entitled
“A bill for the relief of the Southwest Metropolitan Water
and Sanitation District, Colorado.” It proposed that the
Congress enact legislation authorizing and directing the See-
retary of the Treasury to pay to the Southwest Metropolitan
Water and Sanitation District “a sum of money, in an amount
to be substantiated, representing the amount to which the
district is equitably entitled for the cost of designing and




constructing certain water and sewer facilities for a planned
industrial park located within the distriet, such facilities no
longer being required after a major portion of the land
within the industrial park was condemned by the United
States for the Chatfield Dam and Reservoir project * * %

The reference of S. 2807 to the Chief Commissioner of the
Court of Claims was accomplished by means of S. Res. 239,
91st Cong., 1st Sess. This resolution directed that proceedings
be conducted in accordance with 28 U.S.C. § 2509 and that, at
the conclusion of such proceedings, the Congress be informed
regarding “the nature and character of the demand {of South-
west Metropolitan Water and Sanitation District] as a claim,
leval or equitable, against the United States, or a gratuity,
and the amount, if any, legally or equitably due from the
United States to the claimant.”

The petition of the Southwest Metropolitan Water and
Sanitation District (“the claimant”) was filed with the Clerk
of the Court of Claims.on March 18, 1970; and the answer of
the United States. (“the respondent”) was filed on May 15,
1970. Thereafter, the case was tried on its merits at Denver,
Colorado, on September 14, 1970. An extensive stipulation of
pertinent facts was entered into by the parties and was made
a part of the trial record. The filing by the parties of their
post-trial briefs and requested findings of fact was concluded
on December21,1970.

The clalmant concedes that it does not have a lega,l claim
against the United States. Therefore, the basic question in
the case is whether the claimant has an equitable claim against
the United States—i.e., a claim which the United States ought
to pay as a matter of moral responsibility (Froman v. I/'mted
States, 157 Ct. Cl. 661,669 (1962)).

On the basis of the facts established by the evidence in the
record, as suppmarized in this opinion and set out more fully
in the findings of fact, I believe that the claimant has an
equitable elaim against the United States and that there ia
equitably due the clalmant from the Umted Sbates the sum of
$246.239. -

* The clalmant is a quasi- munlclpal corporatlon of the S'ta,te‘
of Colorado. It was organized on A pril 25, 1961, inaccordance
with the laws of Colorado. The claimant is '»authbfize‘d"to"
construct, maintain, and operate water:and sewer facilitios'




within the geographical boundaries of the claimant’s district ;
anrd in performing such functions, the claimant:has the power
to-fix water -and sewer tap fees, to levy taxes, and to issue
bonds (as well as to do other things that are not: pertment to:
the present proceeding):

-The lands. within the clalmant’s dlstmct at the time of its
organization, included approximately 6,000 acres located in.
the Counties of Jefferson, Arapahoe, and Douglas, all within -
the State of Colorado: Thése 1ands formed an unincorperated.
ares south and west of Littleton; Colorado, which is a sub-
urbdn ‘community located approximately 10 miles south of
Denver, Colorado. The: area was regarded as being suitable
principally. for residential development. Only a very small
portion of the avea originully within:the claimant’s district:
was regarded as having an industrial potential: -

'The #industrial park” referred to in S. 2807 is commonly
knowi as the Blakeland Industrial Park. It was not part of
the claimant’s district at the time when the clalmant was
organived in 1961. - =

. In 1959, approximately 2 years prior to the organlzatlon
of the:claimant, the Rio Grande Land Company (a subsidiary
of the Denver & Rio Grande Western Railroad) assembled
a 478:acre parcel of land in Jefferson and Douglas Counties,
Colorado; to be developed: as an industrial site. The site was
given the name of Blakeland Industrial: Park; and lots
within it'were to be platted: for resale to the public.

. The: Blakeland Industrial park was located on the east
bank of the South Platte River, at a point below the junction
where Plum Creek enters the South Platte River. The South
Platte River flows north from this point through the cities
of Littleton, Englewood, and‘Denver up to Greeley, Colo-
mdo, where it turns east to join the North Platte River in
Nebraska. The two rivers then form the Platte River, which
ultimately flows into the Missouri River.

- Tn order to utilize the Blaukeland Industrial Park as an
ifidustrial site, it was necessary to have water and sewer
facilities available. The Rio Grande Land Company first
approached the city government of Littleton and requested
that it provide water and sewer services to the Blakeland
Industriel Park, However, the municipal authorities referred
the Rie Grande Land Company to the claimant (witfeh had




been organized by that time) for the provision of the desired
services. The claimant was willing to provide water gnd sewer
services to the Blakeland Industrial Park; and as a result
of negotiations between the Rio Grande Land Company and
the claimant, the Blakeland Industrial Park became part of
the claimant’s district and the claimant’s original plans for
the development of the district were changed so as to provide
for water and sewer services to be furnished by the claimant
to the Blakeland Industrial Park. The claimant redesigned
its proposed water and sewer facilities in order to provide the
contemplated services to the Blakeland Industrial Park.

The Rio Grande Land Company spent between $800,000
and $1,000,000 in developing and grading sites within the
Blakeland Industrial Park for sale. Two sales of industrial
sites were made—one of 36.6 acres to the International Pipe
and Ceramics Corporation in 1963 and another of 9.75 acres
to the United States Rubber Company in 1964.

In order to finance the construction of water and sewer
facilities to serve property owners within its district, in-
cluding property owners in the Blakeland Industrial Park,
the claimant in November 1961 issued and sold to the public
5-percent bonds in the principal amount of $1,460,000. The
circular which advertised the bonds for sale stressed pri-
marily the fact that the Blakeland Industrial Park was to be
developed within the distriet, inasmuch as the industrial
properties would be able to carry the highest potential as-
sessment for tax purposes. The cireular estimated that when
the development of the Blakeland Industrial Park was com-
pleted, the valuation for tax purposes of the properties
within the industrial park would be approximately
$21,000,000.

The claimant and the purchasers of its bonds relied pri-
marily on the tax potential of the Blakeland Industrial Park
as providing assurance that the claimant would be able to pay
off its bonded indebtedness. In this connection, it was antic-
ipated that, by virtue of the high valuatien of the properties
within the Blakeland Industrial Park, the claimant would
be able to operate successfully and pay off its bonded in-
debtedness on the basis of a tax rate of approximately 10
mills. This was an important factor, beeause it is generally
eonsidered that the tax rate for water and sewer serviees




should not exceed a maximum figure of 10 mills. For example,
the FHA and the Veterans Administration will not approve
Joans on properties within special service districts (such as
the claimant’s district) where the tax rate for water and
sewer services is in excess of 10 mills. Thus, the imposition
by a district of a rate higher than 10 mills has the effeet of
inhibiting the development of lands within the district for
residential or industrial purposes, as well as imposing a
heavy burden on property owners within the district (the
average tax rate, by districts similar to the claimant, for
water and sewer services ranges between 4 mills and 8 mills).

After the claimant’s bonds were sold, the claimant con-
structed water and sewer lines to serve property owners
within its distriet, including water and sewer lines along the
South Platte River from Littleton down to Blakeland In-
dustrial Park to serve that area. The construction was
completed in December of 1962.

Although S. 2807 referred to both “water and sewer facil-
ities for a planned industrial park * * * [as] no longer
being required after a major portion of the land within the
industrial park was condemned by the United States,” it is
only the sewer line which the claimant constructed from
Littleton to the Blakeland Industrial Park that is actually
involved in this proceeding. The water line that was con-
structed along that route has been relocated at no cost to the
claimant, and the claimant does not assert any claim with
respect to such water line.

In connection with the construction of the sewer line from
Littleton to the Blakeland Industrial Park, the claimant
applied for and received from the U.S. Department of
Health, Education, and Welfare the sum of $243,304 as a
grant-in-aid. The net cost to the claimant of constructing
the sewer line amounted to $575,908.71.

The condemnation by the United States of most of the
lands within the Blakeland Industrial Park was occasioned
by a severe flood which occurred in 1965 as the result of
heavy rainfall on the watersheds of Plum Creek and the
South Platte River. Even before 1965, the South Platte River
was subject to occasional flooding. In 1933 and 1942, the river
flooded, causing extensive property damage in the city of
Denver. Accordingly, plans were undertaken as early as 1942




to protect Denver from future floods on the South Platte
River. In the Rivers and Harbors Act of 1950 (64 Stat. 163,
175), Congress authorized the construction by the Army
Engineers of a dam, to be known as the Chatfield Dam, on the
South Platte River immediately downstream from the point
where Plum Creek flows into the river. However, no funds
were appropriated by Congress for the construction of the
dam in 1950 or during a 16-year period thereafter. The plans
for the construction of the Chatfield Dam and Reservoir
_project were referred to in the Army Engineers’ annual re-
ports as being in an active status from 1950 to 1956; but
thereafter, until 1965, such plans were carried in the annual
reports of the Army Engineers as being in an inactive status.
The 1965 flood, previously mentioned, was the most devas-
tating flood in the recorded history of the South Platte River.
It inundated the area within the Blakeland Industrial Park,
except for the properties.of the International Pipe and
Ceramics Corporation and of the United States.Rubber
Company, which were located in the higher portion of the
industrial park; and it caused millions of dollars worth of
damage in the portions of Denver and its suburbs lying
within the flood plain of the South Platte River. ..
Following the 1965 flood, Congress appropriated funds in
1966 for the construction of the Chatfield Dam and Reservoir
project; and construction of the project was started in 1967.
A fter funds were appropriated for the construction of the
Chatfield Dam and. Reservoir project, a proceeding to con-
demn lands needed for the project was instituted by the
United States in the U.S. District Court for the District of
Colorado. The condemnation suit involved, and resulted in
the taking by the United States of, a major portion of the
Blakeland Industrial Park (420 acres.out of a total acreage
of 475) and 655 additional acres of land located within the
claimant’s district. :
The taking by the United States of most of the lands
within the Blakeland Industrial Park had the following
adverse consequences insofar as the claimant was concerned:
(1) It resulted in the removal of such lands from the
public tax rolls.
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(2) Tt deprived the claimant of the major tax source upon
which the claimant relied in planning and constructing the
sewer line from Littleton to the Blakeland Industrial Park.

(3) Tt deprived the claimant of most of the potential users
that the claimant expected to serve when it planniéd‘and con-
structed the sewer line in question.

(4) Tt depleted the collateral supporting the claimant’s
bonds. «

(5) Tt resulted in the market value of the claimant’s bonds
being reduced approximately 40 percent to 60 percent below
their face value.

(6) It impaired the claimant’s ability to pay its bonds on
time.

(7) Tt necessitated an exceedingly high tax rate on those
lands within the claimant’s district that still remain en the

ublic tax rolls.

With respect to point (7) mentioned in the preceding
paragraph, the claimant’s tax assessment is determined after
the annual cost of operating the claimant’s district is fixed
(and such cost includes the bond requirements for both prin-
cipal and interest). The amount of the expected revenues
from sources other than taxes (principally tap fees charged
for making water and sewer connections with new structures)
is deducted from the total operating cost ; and the remainder,
which represents the net operating cost, is divided by the
valuation of the properties within the district that are on
the public tax rolls. This preduces a tax rate in mills to be
charged each taxpayer on the valuation of any property that
is on the tax rolls. Subsequent to the removal of the Blakeland
Industrial Park lands from the tax rolls as the result of such
lands being condemned by the United States for the Chatfield
Dam and Reservoir project, the tax rate within the elaimant’s
district has gone up markedly, to where it was 34.5 mills in
1969, 32.5 mills being assigned to the payment of bond prin-
cipal and interest. The tax rate was expected to be 87 mills
in 1970; and the rate by 1982 may reasonably be expected
to reach a figure somewhere within the range of 250 to 297
mills. : k 7/

Even the claimant’s present tax rate imposes a hardship
on property owners within the claimant’s district. Further-
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more, the development of properties within the district is be-
ing substantially inhibited by the high tax rate, since it is dif-
ficult; if not impossible, to secure financing on-any property
bearing such a high tax rate for water and sewer services.
Unless the claimant is able to obtain relief in some way, the
situation will be virtually intolerable by 1982, since the tax
rate at that time will be 250 mills or more, and a 10-mill figure
is regarded as being the maximum rate that a district such as
the claimant can feasibly impose.

If the claimant’s tax rate could be reduced to 10 mills, it is
reasonableto conclude that the development of the residential
areas within the district would be stimulated, and soon the
increased valuation of such lands on the tax rolls would pro-
vide a sufficient tax base to permit the clalmant to recover its
financial position.

Since the United States is- 1espox151ble for the claimant’s
unfortunate situation, it is my opinion that the United States
is under a moral obligation to provide some relief to the
claimant. If the United States had not taken most of the
lands within the Blakeland Industrial Park, it is reasonable
to infer that the industrial park would have been fully devel-
oped within a 25-year period; that such properties would
have had a valuation for tax purposes of approximately
$21,000,000; and that such valuation would have been suffi-
cient to permit the claimant to operate successfully and to pay
off its bonded indebtedness on the basis of a tax rate which
would not have exceeded 10 mills. In this connection, it is true
that the lands within the Blakeland Industrial Park that
were taken by the United States had been flooded in 1965.
However, the evidence in the record warrants the inference
that the development of the lands within the Blakeland In-
dustrial Park would not have been prevented by the possibil-
ity of a subsequent flood, if the Chatfield Dam and Reservoir
project had not been constructed by the United States.

Asindicated in finding 33, the parties are in agreement that
there are four alternative methods that can be used in evaluat-
ing the effect on the claimant of the taking by the United
States of lands within the claimant’s district for the Chatfield
Dam and Reservoir project, and the removal of such lands
from the publictax rolls. It is my view that the second method
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is the preferable one, since it is concerned with the takmg of
industrial lands only—which is the crucial issue in this pro-
ceeding—and it takes inte account an annual income which
the claimant can obtain from the eity of Littleton in connec-
tion with the use of the sewer line that runs between Littleton
and the Blakeland Industrial Park to serve an industrial
plant that is located outside the claimant’s district.

Under the second method, it is estimated that, in the ab-
sence of the taking by the United States of lands within the
Blakeland Industrial Park, the elaimant’s district would have
included a total of 525 acres that could have béen developed
for industrial purposes; that sach development would have
been accomplished within a 25-year period; that the claim-
ant’s total income from such industrial lands during the
25-year period, in the form of taxes and tap fees, would have
amounted to $1,559,480; and that the presemnt discounted
worth of such income would be $642,443. 1t is further esti-
mated that after the taking by the United States, only 14
percent of the lands within the claimant’s district having an
industrial potential remain on the public tax rolls; that the
present discounted worth of the claimant’s anticipated income
from such remaining industrial lands during the 25-year
development period is $89,942 ; that the discounted worth of
the claimant’s income from the industrial lands within its
district has thus been reduced from $642,443 to $89,942, or by
the net amount of $552,501, as the result of the taking by the
United States; and that 60 percent of such reduction, or
$331,500, should be allocated to the sewer facilities. When the
anticipated income of $15,000 per year to the claimant from
the city of Littleton for a sewer connection to serve the prop-
erty of the Gates Rubber ‘Company (located outside the.
claimant’s district) is taken into account, with an adjustment
because of the cost to the claimant of providing an additional
sewer line extension, the $331,500 should be reduced by a net
amount of $85,261, thus leaving a remainder of $246,239 as
representing the estimated damages to the claimant.

According to this method, therefore, the damages to the
claimant arising from the taking by the United States of
industrial lands within the claimant’s district amount to
$246,239. ‘Consequently, I believe that this is the amount
which is equitably due from the United States to the claimant.
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FinpiNcs oF Facr

1. (a) Pursuant to S. Res. 239, 91st Cong., 1st Sess., S. 2807
‘was referred to the Chief Commissioner of the United States
Court of Claims. :

(b) The text of S. Res. 239 is as follows:

Resolved, That the bill (S. 2807) entitled “A bill for
the relief of the Southwest Metropolitan Water and
Sanitation District, Colorado”, now pending in the
Senate, together with all the accompanying papers, is
hereby referred to the Chief Commissioner of the United
States Court of Claims; and the Chief Commissioner of
the United States Court of Claims shall proceed with
the same in accordance with the provisions of sections

- 1492.and 2509 of title 28 of the United States Code, and
report to the Senate, at the earliest practicable date,
‘giving such findings of fact and conclusions thereon
as shall be sufficient to inform the Congress of the nature
and character of the demand as a claim, legal or equi-
table, against the United States, or a gratuity, and the
amount, if any, legally or equitably due from the United
States to the claimant.

2. (a) S. 2807, 91st Cong., 1st Sess., is entitled “A bill
for the relief of the Southwest Metropolitan Water and
Sanitation District, Colorado.”

(b) Thetext of S. 2807 is as follows:

Be it enacted by the Senate and House of Represenia-
tives of the United States of America in Congress
assembled, That the Secretary of the Treasury is au-
thorized and directed to pay, out of any money in the
Treasury not otherwise appropriated, to the Southwest
Metropolitan Water and Sanitation District, Colorado,
a sum of money, in an amount to be substantiated, rep-
resenting the amount to which the district is equitably
entitled for the cost of designing and constructing cer-
tain water and sewer facilities for a planned industrial
park located within the district, such facilities no longer
being required after a major portion of the land within
the industrial park was condemned by the United States
for the Chatfield Dam and Reservoir project, and by
reason of the inundation of, or other adverse effects
upon, certain other facilities and properties located
within such district in connection with the said Chat-
field Dam project.
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Skc. 2. No part.of the amount appropriated in this
Act in excess of 20 per centum thereof shall be paid or
delivered to or received by any agent or attorney.on

aceount of -services rendered in connection with this
claim, and the same shall be unlawful, any contract to
the contrary notwithstanding. Any person violating the
provisions of this Act shall be deemed guilty of & mis-
demeanor and upon conviction thereof shall be fined in

- any sum not exceeding $1,000. ~° i SE

3. (a) On December 29, 1969, the Clerk of the United
States Court of Claims served a “Notice of Docketing” in
Congressional Reference Case No. 5-69 upon the claimant
and the respondent, and of the filing of S. 2807, S. Res. 239,
and accompanying papers. »

(b) The claimant’s petition was filed with the Clerk of
the United States Court of Claims on March 18, 1970.

(¢)- The respondent’s answer was filed with the Clerk of
the United States Court of Claims on May 15, 1970.

(d) A “Stipulation of Uncontroverted Pertinent Facts”
was filed with the Clerk of the United States Court of Claims
by counsel for the claimant and for the respondent, and was
admitted into evidence on September 14, 1970.

(e) The case was tried on its merits at Denver, Colorado,
on September 14, 1970. : :

(f) The filing by the parties of their post-trial briefs and
requested findings of fact was concluded December 21, 1970.

4. (a) The Southwest Metropolitan Water and Sanitation
District (“the claimant”) is a quasi-municipal corporation
of the State of Colorado, having been organized. pursuant to
a decree of the District Court, First Judicial District, State
of Colorado, in Case No. 15486 on April 25, 1961, in accord-
ance with Colorado Revised Statutes, 1963, 89-5 et seq., as
amended. :

(b) The claimant, pursuant to Colorado laws, may sue,
be sued, enter into contracts, and construct, build, maintain,
and operate water and sewer systems and appurtenances. It
has the power to exercise rights of eminent domain, fix water
and sewer tap fees and rates, borrow money, issue and
reissue bonds, conduct elections, and levy taxes, all in ac-
cordance with the pertinent statutes of the State of
Colorado.
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5. (a) The lands within the claimant’s district, at the time
of its organization, ineluded approximately 6,000 acres lo-
eated in the Counties of Jefferson, Arapahoe, and Douglas, all
within the State of Colorado. These lands formed an unin-
cerporabed area south and west of Littleton, Colorade, which
is a suburban community located approximately 10 miles
south of Denver, Colorado.

(b) The lands referred to in paragraph (a) of this finding
do not eonsist entirely of contiguous tracts. Generally
speaking, the lands within the claimant’s district which are
located in the central part of Jefferson County may be con-
sidered suitable for residential development primarily, the
lands within the district which are located in Douglas County
beorder on the South Platte River and relate primarily to
the Blakeland Industrial Park area (see finding 8), and the
lands within the district which are located in Arapahoe
County are primarily located along the banks of the South
Platte River downstream from the location of Chatfield Dam
(see finding 24).

6. It was the claimant’s original plan to serve a resi-
dential area located in the central section of Jefferson County
and west of the South Platte River, in Sections 22, 23, and 28,
Township 5 South, Range 69 West, Jefferson County, Colo-
rado, with later development to include the lands just north
of the South Platte River.

7. Areas outside the corporate limits of cities in Colo-
rado counties are unable to provide services such as fire,
water, sewer, and recreation. Services of the sort mentioned
are supplied through special service districts.

8 (a) In 1959, the Rio Grande Land Company, a sub-
sidiary of the Denver & Rio Grande Western Railroad,
assembled a 475-acre parcel of land in Jefferson and Douglas
Counties, Colorado, to be developed as an industrial site. The
site was given the name of Blakeland Industrial Park, and
lots within it were to be platted for resale to the public.

(b) The Blakeland Industrial Park is located on the east
bank of the South Platte River, at a point below the junction
where Plum Creek enters the South Platte River. The South
Platte River flows north from this point through tie cities of
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Littleton, Englewood, and Denver up to Greeléy, Colorado,
where it turns east to join the North Platte River in. Nebraska.
The two rivers then form the Platte Rwer, Whlch ultimately
flows into the Missouri River. :

(¢) In order to utilize the Blakeland Industrial Park
as an industrial site, it was necessary to have water and sewer
facilities available. The Rio Grande Land Company first
approached the city of Littleton and requested that it provide
water and sewer services to the Blakeland Industrial Park,
but Littleton referred the Rio Grande Land Company to the
claimant for the provision of the desired services.

(d) Theé claimant was willing to provide water and sewer
services to the Blakeland Industrial Park. Accordingly, as
the result of negotiations, the land within the Blakeland
Industrial Park became part of the claimant’s district; and
the claimant’s original plans for the development of the dis-
trict were changed so as to provide for water and sewer
services to be furnished by the claimant to the Blakeland
Industrial Park. The claimant redesigned its proposed water
and sewer facilities in order to provide the contemplated
services to the Blakeland Industrial Park.

9. (a) The Rio Grande Land Company spent between
$800,000 and $1,000,000 in developing and grading sites
within the Blakeland Industrial Park for sale.

(b) Two sales of industrial sites in the Blakeland Indus-
trial Park were made, i.e., 36.6 acres to the International Pipe
and Ceramics Corporation in' 1963 and 9.75 aeres to the United
States Rubber Company in 1964.

10. The claimant relied upon the tax potential of the Blake-
land Industrial Park (1) in redesigning its facilities in order
to serve the Blakeland Industrial Park, (2) in establishing
the feasibility of the claimant’s bonds with respect to sale and
repayment, and (3) in ultimately constructing the system.

11. (a) The claimant approached Boettcher and Company
to determine if financing could be arranged to secure the
necessary funds with which to construct the sewer and water
facilities, as planned. Income out of which to pay the interest
and debt charges would come from tax assessments and from
charges for water and sewer taps.
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(b) Boettcher and Company employed Blaine B. Chase to
make an appraisal of the property included within the claim-
ant’s district to determine if a bond issue would be feasible.

12. Feasibility studies conducted by the claimant, Boettcher
and Company, United States Fidelity and Guaranty Com-
pany, Connecticut General Life Insurance Company, and
Blaine B. Chase attributed- a multimillion-dollar tax base to
Blakeland Industrial Park, such tax base being of sufficient
amount to justify a $1,460,000 bond sale. 5
-+ 13. (a) Based on Blaine B. Chase’s appraisal made in 1961
(see finding 11), Boettcher and Company published an offer-
ing circular which advertised the sale of a bond issue in the
amount of $1,460,000 by the claimant to finance the construc-
tion of sewer and water lines to serve property owners within
the claimant’s district. The report primarily stressed the fact
that the Blakeland Industrial Park was to be developed
within the district, since the industrial property would be
able to-carry the highest potential tax assessment, thus as-
suring the ability of the claimant to pay off its bonded
indebtedness. i

(b) The offering circular pointed out that the Rio Grande
Land Company had spent $860,000 in site development, ex-
clusive of railroad spurs; and estimated that when the Blake-
land Industrial Park was completed, the valuation for tax
purposes would be approximately $21,000,000.

(¢) The potential development of residential properties
within the claimant’s distriet was discussed in the offering
circular, and the fact that there was a potential growth was
mentioned, but no specific estimate of future valuation was
given.

14. Blaine B. Chase, in making his appraisal (see finding
11), estimated -that with the availability of sewer and water
services, the residential potential in the claimant’s district
would increase markedly. He estimated that the average
homes to be constructed in the area would be evaluated at
$25,000 each ; that there would be a density of approximately
two homesites per acre; and that there would be approxi-
mately 250 new housing construction starts per year in the
residential area of the claimant’s district, extending over a
35-year period.




18

15. (a) The claimant issued and sold General Obligation
Water and Sewer Bonds having a face value of $1,460,000,
and a 5 percent interest rate, under the date of November 1,
1961, to finance the construction of water and sewer faeilities.

(b) The claimant’s charter authorized a bond issue of
$2,300,000.

(¢) The bonds having a face value of $1,460,000, mentioned
in paragraph (a) of this finding, were sold to the United
States Fidelity and Guaranty Company, Connecticut General
Insurance Company, and Monarch Life, all of them being
industrial investors. United States Fidelity and Guaranty
Company bought $750,000. worth of the issue; Connecticut
General Insurance Company bought $585,000 worth -of the
issue; and Monarch Life bought the remainder of the issue.

(d) The investing eompanies relied on the development of
the Blakeland Industrial Park as a strong assurance that
there was sufficient potential income to pay off the debt.

(e) The bonds are exempt from federal income taxes.

(£) The bonds are not a lien on the lands within the claim-
ant’s district. Each current year’s obligation is provided for
as a tax assessment, and the tax assessment for the current
year only becomes a lien.

16. (a) Generally, special service districts with the power
to levy taxes, such as the claimant in this ease, do not issue
bonds which are a lien on the land.

(b) In a special service district, part of the annual assess-
ment is for service rendered during the year. On the other
hand, special assessment districts, such as districts construct-
ing streets and sidewalks, with the power to levy assessments
but without the power to tax, issue bonds which are a lien on
the land. In such a case, the owner of land adjoining the street
or sidewalk can pay off the full assessment against his land.

17. The claimant and theé purchasers of the claimant’s
bonds relied upon the tax potential of the lands within the
Blakeland Industrial Park areas in determining the economic
feasibility of the claimant’s project and the claimant’s ability
to repay the indebtedness. Such reliance influenced the pur-
chasers’ decisions to acquire the claimant’s bonds.
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18. The bonds referred to in ﬁnding 15 were refunded
by the claimant into an outstanding issue of General Obli-
gation Water and Sewer Refunding Bonds under the date
of _November 1, 1965, in a principal amount of $1,440,000,

19. (a) After the bonds mentioned in previous‘ findings
were sold, the claimant constructed sewer and water lines to
serve part of the central area of Jefferson County, Colorado;
and the claimant constructed sewer and water lines along
the South Platte River from Littleton down to the Blakeland
Industrial Park to serve that area.

(b) Only the sewer line from Littleton to the Blakeland
Industrial Park is involved in the present proceeding. The
related water line along that route was later relocated at
no cost to the claimant; and the claimant does not assert 'my
claim with respect to such water line.

20. (a) The claimant constructed a.sanitary sewer outfall
line, generally adjacent to the South Platte River, from the
Littleton Sewage Treatment Plant to the Blakeland Indus-
trial Park, a distance of 28,346 lineal feet, in anticipation and
reliance upon the fact that the projected development of the
Blakeland Industrial Park would supply major users of the
claimant’s water and sewer facilities, together with an ade-
quate tax base to enable the claimant timely to retire its
bonded indebtedness incurred in the construction of water
and sewer facilities upon normal mill levies.

(b) The sanitary sewer line was sized at 48 to 33 inches in
diameter.

(¢) The sewer line constructed by the claimant to the
Blakeland Industrial Park was designed to be used by other
areas in the claimant’s district as a major outfall collection
line.

(d) The construction was completed in December of 1962.

21. (a) The claimant applied for and received from the
United States Department of Health, Education, and Wel-
fare the sum of $243,304 as a grant-in-aid to assist in the cost
of constructing the sanitary sewer outfall line extending from
the Littleton Sewage Treatment Plant to the Blakeland
Industrial Park.
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(b) The costs of construction were as follows

Contract construction’ costs.- : ——-— $767,163. 92
Engineering costs : BEL ety o W
Administration and legal costs______ - 8,164.60
Less sales tax refund (6,490. 22)

: 811, 013. 01
Less Federal participation 243, 304. 00

: 567, 709. 01
Add easement costs : 8,199. 70

Total construction costs to claimant____ 575, 908. 71

(¢) The sewer line constructed by the claimant from the
Littleton Sewage Treatment Plant to the Blakeland Indus-
trial Park cost the claimant a net sum of $575,908.71.

22. There was no intermediate user between the Littleton
Sewage Treatment Plant and the Blakeland Industrial Park
at the time of the construction of the outfall sewer line to
serve the Blakeland Industrial Park. The sewer line was
constructed primarily for the Blakeland Industrial Park.

23. (a) Interest paid up to September 14, 1970, by the
claimant on the $575,908.71 referred to in finding 21(c)
amounted to $205,200.

(b) Interest to be paid by the clalmant subsequent to
September 14, 1970, and during the term of the bonds men-
tioned in ﬁndlngs 15 and 18, wﬂl amount to $518,400.

24. The South Platte Rlver is subject to occasional flood-
ing. In 1933 and 1942, the river flooded, causing extensive
damage to property in the city of Denver. Accordingly, plans
were undertaken as early as 1942 to protect Denver from
future floods on the South Platte. House Document 669, 80th
Cong., 2d Sess., was prepared in 1948 as a feasibility report,
proposing the construction of a dam, to be known as the Chat-
field Dam, immediately downstream from the point where
Plum Creek flows into the South Platte River. This feasi-
bility report was approved and construction of the Chatfield
Dam was authorized by Congress in the Rivers and Harbors
Act of 1950 (64 Stat. 163, 175), but no funds were made
available for the construction of the dam. The plans for the
construction of the Chatfield Dam were referred to in the
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Corps of Engineers’ annual reports as being in an active
status from 1950 to 1956. Thereafter, until 1965, the con-
struction of the Chatfield Dam was earried in the Corps of
Engineers’ annual reports as being i an inactive status.

25. (a) In 1965, there was a severe flood resulting from
heavy rainfall in the Plum Creek and South Platte River
watersheds. This was the most devastating floed in the re-
corded history of the South Platte River. It inundated the
lands within the Blakeland Industrial Park, exeept for the
properties of the International Pipe and Ceramies Corpora-
tion and of the United States: Rubber Company (see finding
9{b) ), which were located in the higher area of the Blakeland
Industrial Park. The 1965 flood caused millions of dollars
worth of damage to the portions of Denver and its suburbs
lying within the flood plain of the South Platte River.

(b) The areas adjacent to the South Platte River that sus-
tained flood damage in 1965 were not abandoned, but were
subsequently rebuilt.

26. (a) After the flood of 1965, Congress appropriated
funds for the construction of the Chatfield Dam and Reser-
voir project.

(b) Hearings on the matter of an appropriation for the
Chatfield Dam and Reserveir project were held by the Sub-
committee on Public Works of the Committee on Appropria-
tions, United States Senate, in April of 1966. The claimant
informed that subcommittee of the claimant’s possible loss
and damage if the project was constructed at the location
then under consideration.

(¢) The claimant, in its presentation to the subcommittee,
recognized the damage suffered by property owners in the
community as a result of the flooding, and endorsed construc-
tion of the Chatfield Dam and Reservoir project, but asked
that an appropriation be made to relieve the claimant “from
unusual burdens and economic stress,” since the claimant had
invested a large sum of money in facilities to serve the Blake-
land Industrial Park area and would lose the tax base and
anticipated tax income from such area if the project was con-
structed at the proposed site. Congress did not take any
action for the relief of the claimant.

(d) The Chatfield Dam and Reservoir project was funded
in 1966, and construction was started in 1967.
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27. (a) After funds were appropriated for the construc-
tion of the Chatfield Dam and Reservoir project, a condemna-
tion proceeding entitled United States v. 425.69 Acres, More
or Less, in Douglas and Jefferson Counties, State of Colo-
rado, and Rio Grande Land Co., et al., Civil No. 67-C-346,
was filed in the United States District Court for the District
of Colorado. The condemnation suit involved a major portion
of the Blakeland Industrial Park (420 acres out of a total
acreage of 475) and 655 additional acres of land located
within the claimant’s district. v 5 ,

(b) Title to the lands referred to in paragraph (a) of this
finding was acquired by the United States subject to “existing
easements for public roads and highways, public utilities,
railroads, and pipelines.”

(¢) The claimant petitioned to be made a party to the con-
demnation proceeding mentioned in paragraph (a) of this
finding, so that the claimant could participate in the award.
The claimant’s motion was opposed by the Rio Grande Land
Company. By an order dated June 23, 1969, the District Court
denied the claimant’s application to be joined as a party, since
the lands were acquired by the United States subject to ease-
ments for public utilities and pipelines, and the claimant
could establish no other ownership of land in the area. The
District Court observed that the taking of lands in the Blake-
land Industrial Park would reduce the tax base of the lands
within the claimant’s district and would reduce the number
of potential water and sewer taps within the district, thus
causing the remaining lands in the district to carry a greater
tax burden, but said that such results were not considered
compensable as a matter of law.

28. The taking by the United States of most of the lands
within the Blakeland Industrial Park had the following ad-
verse consequences insofar as the claimant was concerned :

(a) It resulted in the removal of such lands from the public
tax rolls.

(b) It deprived the claimant of the major tax source upon
which the claimant relied in planning and constructing the
outfall sewer line from the Littleton Sewage Treatment Plant
to the Blakeland Industrial Park.

(¢) It deprived the claimant of most of the potential
users that the claimant expected to serve when it planned and
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constructed the sewer line mentioned in paragraph (b) of this
finding. :

(d) Tt depleted the collateral supporting the claimant’s
bonds. : o, T

{e) It resulted in the mavket value of the-claimant’s bonds
being reduced approximately 40% to 60% below their face
value.

(f) Tt impaired the claimant’s ability to pay its bonds
on time.

(g) It necessitated an exeeedingly high tax rate on those
lands within the claimant’s distriet that still remain on the
public tax rolls (see findings 29 and 30).

29. (a) The claimant secures its revenue from two sources.
One is the fee charged for making water and sewer connec-
tions with new structures, called a tap fee. The other source
is a tax assessment. The tax assessment is determined after
the annual cost of operating the claimant’s district is fixed,
which includes the bond requirements for both principal and
interest, less the amount of the expected revenues from
sources other than taxes, and dividing the net operating cost
figure by the valuation of the properties within the district.
This produces a mill rate to be charged each taxpayer on
the valuation of property on the tax rolls.

(b) Tt is usually considered that the mill rate for water
and sewer services should be no mere than 10 mills. The
FHA and the Veterans Administration refuse to approve
loans for federal purposes within districts where the mill rate
for water and sewer services is in excess of 10 mills.

30. (a) The development of the properties within the
claimant’s district is being markedly inhibited by the high
mill rate. Tt is difficult, if not impossible, to secure financing
on property bearing such a high tax rate, and the property
owners protest the burden. :

(b) Ifthe claimant’s mill rate could be reduced to 10 mills,
it is reasonable to conclude that the development of the
residential areas within the district would be stimulated,
and soon the increased assessed value on the tax rolls would
supply a sufficient tax base to retain a low mill rate assess-
ment, and the claimant would recover its financial position.

(c) Tt was anticipated at the time when the offering cir-
cular which advertised the claimant’s bonds for sale was
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published (see finding 13) that the mill rate would be. ap-
proximately 10 mills. After the Blakeland Industrial Park
lands were removed from the tax rolls, the mill rate within the
claimant’s district has gone up markedly, to where it was 84.5
mills in 1969, 32.5 mills being assigned to bond and interest
payments; and it was expected to be 37 mills in 1970. Because
the retirement of $1,425,000 worth of the claimant’s bond
issue is reserved until 1982-85, the mill rate in 1982 may
reasonably be expected to reach 250 to 297 mills.

(d) The present high mill levy. of the claimant to pay
.bonds and interest is a hardshlp on homeowners within the
claimant’s district.

31. The average water and sewer m111 levy of districts
similar to the claimant is 4 to 8 mills.

32. An industrial area is being developed. in Section 33,
-north of the location of the Chatfield Dam and near the
South Platte River. It is referred to as the Gates Rubber
Company property. The property lies immediately. east of
the boundary line.of the claimant’s district, in Arapahoe
County. It is essential for Gates Rubber Company to receive
sewer service. The company is not willing to be included
within the claimant’s district because of the high mill rate.
The city of Littleton, in order to serve the Gates property,
has offered to pay the claimant $15,000 a year for the
privilege of connecting its service line from the Gates prop-
erty to the claimant’s sewer line that was placed along the
bank of the South Platte River to serve the Blakeland
Industrial Park.

33. (a) Blaine B. Chase (see findings 11-14) was engaged
by both the claimant and the United States to make an
evaluation of the effect that the taking of lands within the
claimant’s district for the Chatfield Dam and Reservoir
project, and the removal of such lands from the public tax
rolls, will have on the claimant. Mr. Chase, acting for both
parties, used four alternative methods or approaches in
making such evaluation; and the results indicated in the
succeeding paragraphs of this finding were reached when
the respective methods were applied.

(b) Under the first method, it was estimated that, in the
absence of the taking of lands within the claimant’s district
by the United States, the total area would have been fully
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developed for residential and industrial purposes within a 35-
year period; that during such period the claimant’s tax in-
come from the lands within its district would have totaled
$8,596,558; that $5,157,935 of this total tax income would
have been attributable to the sewer facilities; that the ulti-
mate tax income of $5,157,935 from the sewer facilities would
have a present discounted worth of $1,654,318; and that the
ratio between the cost of the sewer facilities and the tax
income from such facilities would be 1:3.6. It was then esti-
mated that, with the elimination from the tax rolls of the
lands within the claimant’s district that were taken by the
United States, the claimant’s total tax income during the 35-
year period would amount to $5,570,970; that the portion of
such tax income attributable to the sewer facilities would be
$3,342,582; that the present discounted worth of the ultimate
tax income attributable to the sewer facilities would be
$1,015,385; and that the ratio between the cost of the sewer
facilities and the tax income attributable to such facilities
would be 1:2.28. The difference between the “before” tax
income of $1,654,318 and the “after” tax income of $1,015,385
would represent estimated damages in the amount of $638,933.
Also, the difference between the “before” cost-income ratio of
1:3.6 and the “after” cost-income ratio of 1:2.28 would rep-
resent a 37% reduction in the cost-income ratio; and if this
percentage were applied to the $1,440,000 representing the
prineipal amount of the claimant’s bonds that are outstand-
ing (see finding 18), the result would be estimated damages
in the amount of $582,800. However, if the anticipated income
to the claimant from the city of Littleton for a sewer con-
nection to serve the property of the Gates Rubber Company
(see finding 32) is taken into account, with an adjustment
because of the cost to the claimant of providing an additional
sewer line extension, the respective damage figures of $638,933
and $532,800 should each be reduced by a net amount of
$85,261 to $553,672 and $447,539 under the first method of
computation.

(¢) Under the second method, it was estimated that, in the
absence of the taking by the United States of lands within
the Blakeland Industrial Park, the claimant’s district would
have included 525 acres that could have been developed for
industrial purposes; that such development would have been
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accomplished within a 25-year period; that the claimant’s
total income from such industrial lands during the 25-year
period, in the form ‘of taxes and tap fees, would have
amounted to $1,559,480; and that the present discounted
worth of such income would be $642,443. It was further esti-
mated that after the taking by the United States, only 14%
of the lands within the claimant’s district having an indus-
trial potential remain on the public tax rolls; that the dis-
counted worth of the anticipated income from such remaining
industrial lands during the 25-year development period would
amount to $89.,942; that the discounted worth of the claim-
ant’s income from the industrial lands within its district
would thus be reduced from $642,443 to $89,942, or by the net
amount of $552,501, as the result of the taking by the United
States; and that 60% of such reduction, or $331,500, should
be allocated to the sewer facilities. When the anticipated
income to the claimant from the city of Littleton for a sewer
connection to serve the property of the Gates Rubber Com-
pany istaken into account, with an adjustment because of the
cost to the claimant of providing an additional sewer line
extension, the $331,500 should be reduced by a net amount of
$85,261, thus leaving a remainder of $246,239 as representing
the estimated damages to the claimant under the second
method of computation. ‘

(d) Under the third method, the prices paid during reeent
years for lands situated within the claimant’s district were
compared with prices paid for comparable lands in the same
general area but outside the district boundaries. It was con-
cluded that lands within the claimant’s district have a market
value approximately 40% less than comparable lands situated
outside the district boundaries, and that this difference is
attributable to the high mill tax levy forced upon the
claimant as a result of the acquisition of lands within the
claimant’s district by the United States for the Chatfield
Dam and Reservoir project. When this percentage factor is -
applied to the $1,440,000 representing the principal amount
of the claimant’s outstanding bonded indebtedness, the result
is a figure of $576,000 representing the claimant’s damages
under the third method.
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(e) Under the fourth method, the present market value
of the claimant’s outstanding bonds was estimated, and it was
concluded that such bonds could be sold in the open market to
knowledgeable buyers at a price somewhere between 40%
and 60% of their face amount. Therefore, since the claimant’s
outstanding bonds have a total face value of $1,440,000, the
claimant’s damages, consisting of the loss in valuation sus-
tained by the claimant’s bonds, would range between a
minimum of $576,000 and a maximum of $864,000 under the
fourth method.

34. At the trial of this case, representatives of the claim-
ant testified that in the event the Congress should make
an award to the claimant, the funds would not be used to pay
off the principal of the bonded indebtedness, but would be
invested in a fund to be used over a period of time to pay the
claimant’s current bond and interest obligations only, in an
effort to reduce the mill levy to 10 mills, with the hope that
new interest could be stimulated in the development of the
residential areas within the claimant’s district, and that
there would be a sufficient development of the residential
areas to increase the assessed valuation of such areas to the

point where a 10-mill levy on the residential areas would
enable the claimant to pay its obligations.

CoONCLUSIONS

1. The claimant does not have any legal remedy with re-
spect to the adverse consequences resulting from the action
of the United States in taking lands within the claimant’s
district for the Chatfield Dam and Reservoir project.

2. The claim asserted by the claimant in the present pro-
ceeding is not legal in its nature or character.

3. The claimant has an equitable claim against the United
States, and there is equitably due the claimant from the
United States the sum of $246,239.

O
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